Endangere . species”®

Service advises that no
listed/proposed species or
Critical Habitat (CH) are
present.

End 402.12(d)(1)

Federal agency or designated non-
Federal representative (SHA) contacts
Fish and Wildlife Service/National
Marine Fisheries Service (FWS/NMFS)
(Service) with a list of species being
reviewed or requesting a species list.
Service responds within 30 days.
402.12(c) and (d)

Service advises that a pro-
posed species/CH may be
present.

402.12(dX1)

Service advises that a can-
didate species may be pres-
ent. This alerts Federal

Federal Agency must
confer with Service. Con-
clusions reached and
recommendations made
will be documented and
provided to agency.
402.12(d)1), 402.10
A conference is not
necessary if a biological
assessment, concurred
with by the Service, deter-
mines no likely jeopardy.
402.12(k), 402.13(a)

Agency considers the Service
recommendation in project
development.

agency of potential impacts.
402.12(d)

Service determines that a listed
species/CH may be present. Provides a

species list or concurs with the list sub-

mitted. Service provides information and

recommendations for studies and surveys.
402.12(d)(2)

* The procedures for Informal/Formal consultation have been charted.
Informal consultation (402.13) includes all the discussions, correspondence, etc. that lead to a finding by
the Service that a listed species or CH would or would not be affected.
Formal consultation begins after the Service finds that a listed species or CH will be affected.

Procedures for Early Consultation (402.11) are intended primarily for private sector application for a Federal
permit or license. They are, however, the same as Formal consultation with minor changes in nomenciature.

Applicable Federal regulation is 50 CFR 402.

January, 1¢

Proposed species becomes No
a listed species?
Yes
Y
Is the project a major con-
struction activity? Yes
Major Federal action under
National Environmental
Policy Act (NEPA.)
402.12(bX1)
No ‘
Agency or Service find that
the non-major action may
affect listed species or CH
402.14(a) Yes
No ‘
End
ES 6
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No

Recommendations
may or may not
be used.

End

Yes

Agency prepares a Biological Assess-

- (BA) which includes: 402.12(f)
.+; riesults of an onsite inspection. Are
species or CH present?
(2) Views of recognized experts.
(3) Review of literature and other
information.
(4) Analysis of effects of the action.
(5) Analysis of alternative actions.
Will BA begin within 90 days?

402.12(e)

T

mlT

Yes

0 pre- the accuracy ' -
1ni- species list wilh the
. aal Consul- || Service before BA
tation.  402.14(a)b) || is completed.
402.12(e)

Agency has option Agency must verity

Yes

* Completed BA (within 180
days) sent to Service Director
for review and response within
30 days. 402.12(j).
* Service finds that g listed
species/CH is likely to be
adversely affected. 402.12(k)

* If agency concludes that
there is likely to be an adverse

Yes

effect it may directly request
initiation of Formal
Consultation. 402.14(c)

No

End

January, 1988

FORMAL CONSULTATION

Federal agency initiates Formal
Consuitation via a written request to
the Service Director. To include:

(1) Description of action to be
taken,

i?) Description of area that may be
silected.

(3) Description of listed species that
are likely to be adversely affected.
(4) Description of the effect on the
species or CH, and analysis of
cumulative impacts.

(5) Description of relevant reports
(EIS, EA, BA).

(6) Other pertinent information.

402.14(c), 402.11, 402.13
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Service reviews and evaluates all
relevant information within 90 days
unless an extension, not to exceed

Service issues a Biological
Opinion within 45 days of
concluding Formal Consul-
tation.

Yeos

Agency notifies Service of its

final decision. 402.15(b)

Agency determines that its ac-
tion will violate Section 7A(2).
402.15(c)

Yes

¥4

Nol

Agency acoepts the alterna-
tives recommended by the
Secretary and conditions
project approval accordingly.

Jeopardy is removed.

Alternative(s) implemented.
End

New information reveals effects that were not previously known/considered.

402.16

—_—— 3
" 60 days, is agreed to. This is the .
end of Formal Consultation. Is t'l;‘e.result a Jeo pa(dy”(()?ln-
402.14(g) ion?; i.e., the action is likely
to jeopardize the continued
existence of listed species or
CH. Reasonable and prudent
alternatives must be included
it applicable.
402.14(h)(3)
Service requests additional data.
402.14(f) No
Service issues a No Jeop-
ardy Biological Opinion.
End 402.14(h)3)
-
January, J

*
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Yes Does Agency or other | Yes
~—————1 authorized party apply p—
for exemption from
jeopardy opinion.?
402 15(c)
No
No -
~o———p»1 No Federal-aid for

project.
End.

Application to either:
a) Secretary of :
b) Secretary : |

Can be made by:

1) Federal agency

2) Governor(s) of a State(s)

3) Permit or license
applicant.

Application must be made
within 90 days from termina-
tion of consultation.

451.02(b).(c){d).(e)

Receipt of applic - by the
Secretary. Review wanin 10
days to determine whether
requirements of 451.02(c),
(d), (e) are met?

451.02(f}1)

Secretary publishes notice in
Federal Register to announce
the request.

Secretary notifies each

member of the Endangered

Species Committee, and:
451.02(h)

No l T

Y

January, 1988

Applicant may resubmit dur-
ing the 90-day period.
451.02(f}2)

Secretary notifies Governor(s)

of affected States and re-

quests nominations of in-

dividuals to represent the

State(s) on the Committes.
451.03(b)
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Secretary completes a threshold review and deter-
mination within 20 days of receipt of application:
* Was a BA conducted?
* Has the applicant refrained from making an irrever-
sible or irretrievable commitment of resources?
¢ Was consultation carried out in good faith and
were recommendations fairly considered?
452.03(a)

Yes

Secretary notifies appli-
cant that application will
be considered by the
Endangered Species
Committee.

452.03(d)

Secretary prepares
report for the En-
dangered Species Com-
mittee within 140 days
of making the threshold
determination.

452.04, 452.08

Nol

Application is denied—This is a final agency action
for purposes of judicial review.
End 452.03(c)

Secretary transmits
nominations of Gover-
nor(s) to President of

January,

United States within 30
days of receipt of ap-
L1 plication, for selection
of one person from
each affected State.
451.03(b)

Written recommenda-
tions or nominations are
received from Gover-
nor(s) within 10 days of
notification. 451.03(b)

P

Endangered Species
Committee named:

¢ Secretary of
Agriculture
Secretary of Army
Secretary of Interior
Chairman CEA
Administrator EPA
Administrator NOAA
State(s) member

7(e) of ESA

The Secretary, in con-
sultation with the Com-
mittee, shall hold a
hearing conducted by
an Administrative Law
Judge after notice is

gvcn in the Federal
ogister.
452.05

SL
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Endangered Species Committee will grant an exemption
e 30 days if 5 members (of 7) concur thai:

* There are no reasonable and prudent alternatives.

* h& benefits of the action clearly outweigh the benefits of
the alternatives. -

¢ Action is in the public interest.

* Action is of regional or national significance.

* No irretrievable or irreversible commitrme -+ . * “IS0Urces
was made.

* Reasonable mitigation and enhancemen 1w uwai @S Will be
carried out by applicant.

453.03(a)

E ed Species Com-
mittee issues an Order grant-
ing or denying the

exemption

Judichi?l br:viow may be
soug any person
through the Jge Court of
Appeals by filing within 90
days of the date of the

Ordgga 03(b); 7(n) of ES
. , 7(n) o A
End

Committee may request written submissions and/or oral
testimony after notification is given in the Federal Register.
453.04

January, 1988
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